Comments to the OECD Discussion Draft on BEPS Action 7
“Preventing the Artificial Avoidance of PE Status”
The International Chamber of Commerce (ICC) welcomes the opportunity to provide comments on the
Discussion Draft regarding BEPS Action 7 „Preventing the Artificial Avoidance of PE Status‟. While ICC
acknowledges that there are clear BEPS related concerns in this area, an expansion of the definition of a PE
poses very high risks of conflicting claims of taxing jurisdiction and double taxation.
There is a concern that a project intended to tackle BEPS is resulting in a wider reconsideration of the
allocation of taxing rights between source and residence countries. This will result in an increased risk of
double taxation in non-abusive circumstances unless there is a very clear consensus as to the precise detail
of how the new approach will be applied, including objective (rather than subjective) criteria and “bright lines”
tests, supported by clarifying examples. Proposals currently laid out in the Discussion Draft are subjective in
nature and lacking the necessary objective criteria and “bright lines”.
ICC agrees with the comments provided by BIAC regarding the importance of further considering the
attribution of profits to PEs. The practical application of the Authorized OECD Approach for the attribution of
profits to Dependent Agent PEs for industrial businesses is already extremely challenging, with authorities
often resorting to arbitrary formulary apportionment methods. Such existing difficulties highlight the
importance of addressing attribution issues. The Discussion Draft dismisses, as insubstantial, the issues
relating to attributing profits to these new PEs.
To the extent that a PE is „virtual‟ or essentially ‟virtual‟ because functions, assets and risks of that PE are
minimal, no significant profits should be attributed to that PE. Countries may, however, attempt to use such
„marginal PEs‟ to attribute significant profits based on the value of the market or some other attribution theory.
Broad PE rules, combined with a lack of attention to profit attribution, may encourage some countries to
assert that the international standards have been fundamentally changed. This will inevitably result in double
taxation.
The Discussion Draft seeks to address artificial avoidance of PE status through the use of commissionaire
arrangements and similar strategies. Commissionaire arrangements, and other arrangements involving
dependent agents, are quite frequently employed in non-abusive cases. A proposed restrictive version of the
independent agent exemption is included in all of the four alternatives discussed. To assert that an agent may
never be of independent status where the agent works exclusively, or almost exclusively, for associated
enterprises, even in commercially justifiable situations goes substantially beyond the scope of the BEPS
project. Lowering the dependent agent threshold below the „concluding contracts‟ test is likely to widen the
scope of the rule considerably, and introduce greater subjectivity into the determination of whether a PE
exists in any particular case. ICC strongly believes that this will not only impact commissionaire
arrangements, but also a wide range of arrangements used for making direct sales or providing sales support,
i.e. limited risk distributor and other principal structures. Furthermore, appropriate weight should be given to
the nature of the activities and the functions being performed, outside the territory in which the PE is argued
to exist. In such instances, where significant substance and activities do take place outside the territory,
„bright line‟, objective tests or gateways could perhaps be used to exclude the existence of a PE. ICC
suggests that there is a strong case for applying the existing rules where there is no intended abuse and
where arrangements, often of long standing nature, represent an efficient way of conducting business.
All of the options considered in the Discussion Draft are likely to have unintended consequences. ICC is
particularly concerned that investment and cross border trade may be discouraged, for example, if an
enterprise were to close a representative office because of the risk of PE characterization, or the application
of „force of attraction‟ principles. Some of the proposals risk piercing the corporate veil in relation to the
aggregation of what may be functionally unrelated business activities.
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It is key that activities which are genuinely of a preparatory or auxiliary nature should be excluded from the
definition of a PE. This is why in there is support for the inclusion of the final words, as indicated in paragraph
15: “provided that such activity, or in the case of subparagraph f), the overall activity of the fixed place of
business, is of a preparatory or auxiliary character”. But it has to be noted, that with this amendment the
clarity of the former exclusion will be replaced by a „test‟ which is open to subjectivity. There is concern that
this test, in the absence of the detailed provisions, could be approached by tax authorities in an excessively
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subjective way, giving rise to a proliferation of PEs the overall test should not displace the specific tests.
ICC does not support the deletion of the word “delivery” from subparagraphs a) and b) of paragraph 4
because the mere “delivery” activity, in isolation, of a non-resident enterprise should not be regarded as a
sufficiently substantial link with a country for a PE to exist.
ICC does not support the deletion of subparagraph d) of paragraph 4 of Article 5 dealing with purchasing
goods and collecting information. ICC believes that the maintenance of a fixed place of business solely for the
purchasing of goods or collection of information is not by itself sufficient to trigger the existence of a PE.
However, if the concerned enterprise exports goods to a jurisdiction other than the residence country the
source country might more appropriately attribute profits to that fixed place of business, which would most
likely result in double taxation.
As regards the collection of information, ICC believes that a functional analysis would be required to
determine whether this activity is a core function of the enterprise, or of a preparatory or auxiliary nature. If
information is provided gratuitously to an enterprise, it may not be practical to tax the profit of a PE as
valuation and attribution would be extremely difficult and in any case the profit attributed to the PE would be
very modest as more profit would be attributable to functions carried on elsewhere. This is even more so if the
information is provided remotely by third parties.
Various options are presented in the Discussion Draft to address the artificial splitting of contracts. The
principal purpose test has the advantage of ensuring that in cases where contracts are separate for wholly
commercial purposes the enterprise is not inappropriately deprived of the benefit of the “preparatory or
auxiliary” test. The Treaty should allow for cases where there are genuinely separate contracts either for
particular commercial reasons, because of the way in which the particular business has developed, or for
administrative, regulatory or other such reasons.
ICC does not support the addition of a new paragraph 4.1 to Article 5 mentioned in paragraph 31 of the
Discussion Draft. Such a proposal would fail to recognize that associated enterprises may perform
preparatory or auxiliary activities. Such a new paragraph could result in the automatic creation of a PE for the
non-resident enterprise concerned, even if there is no actual business activity of that enterprise in the source
country.
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This is not the view of the US Council for International Business (USCIB). USCIB feels that the specific exclusions
should be preserved without this qualification in order to avoid a proliferation of PEs in cases where existing law and
practice has provided a clear outcome.

2

Submitted to the OECD 9 January 2015

The International Chamber of Commerce (ICC)
Commission on Taxation
ICC is the world business organization, whose mission is to promote open trade and investment and help
business meet the challenges and opportunities of an increasingly integrated world economy.
Founded in 1919, and with interests spanning every sector of private enterprise, ICC‟s global network
comprises over 6 million companies, chambers of commerce and business associations in more than 130
countries. ICC members work through national committees in their countries to address business
concerns and convey ICC views to their respective governments.
The fundamental mission of ICC is to promote open international trade and investment and help business
meet the challenges and opportunities of globalization. ICC conveys international business views and
priorities through active engagement with the United Nations, the World Trade Organization, the
Organisation for Economic Co-Operation and Development (OECD), the G20 and other
intergovernmental forums.
The ICC Commission on Taxation promotes transparent and non-discriminatory treatment of foreign
investment and earnings that eliminates tax obstacles to cross-border trade and investment. The
Commission is composed of more than 150 tax experts from companies and business associations in
approximately 40 countries from different regions of the world and all economic sectors. It analyses
developments in international fiscal policy and legislation and puts forward business views on government
and intergovernmental projects affecting taxation. Observers include representatives of the International
Fiscal Association (IFA), International Bar Association (IBA), Business and Industry Advisory Committee
to the OECD (BIAC), Business Europe and the United Nations Committee of Experts on International
Cooperation in Tax Matters.
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